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development of administrative law and the gradual growth of the pres- 
ent conception of the duties of administration. The last part of the 
book is devoted to administrative jurisdiction in the different states of 
Europe. This is where Dr. Sarwey excels ; it is in this field that he 
has made his reputation. But even here it seems to me that he has not 
that exact knowledge in regard to foreign law that is necessary for an 
accurate description of foreign institutions. Thus, for instance, in his 
sketch of the administrative jurisdiction in England, he omits altogether 
the bill of injunction as a means of judicial control over the administra- 
tion ; and in what he says relative to France, he speaks as if the ministers 
still possessed the general and ordinary jurisdiction over administrative 
cases, although the latest and best view is decidedly opposed to this. 
In general, however, his allusions to foreign law are correct, though the 
sources of his information are evidently secondary rather than primary. 
Dr. Sarwey's method of treating the subject of administrative law 
is one of which I hardly approve. His exclusion of what he calls 
" administrative law in the narrow sense " from his chapter on the 
duties of the administration leads, it seems to me, to an unnecessary 
duplication of details and to a system of cross-references which is 
somewhat awkward. His conception of administrative law " in its nar- 
row sense " is based upon the limitations placed upon administrative 
action by the existence of individual rights. As these exist, according 
to the present prevailing view, simply as a result of legal provisions, 
it would seem quite proper and more convenient to describe the action 
of the administration and these limitations upon its action at the same 
time. 

Frank J. Goodnow. 

Traiti de la Juridiction administrative et des recours con- 
tentieux. Par E. Laferriere, Vice-President du Conseil d'Etat. — 
Tome I. Notions generates et legislation comparee. His toire, organi- 
sation, compitence de la juridiction administrative. Paris, Berger, 
Levrault et C ie , 1887. — xviii, 670 pp. 

One of the most important questions that the science of administra- 
tive law has to solve is : How shall the administration be controlled in 
its action by judicial bodies independent of and separate from the active 
administration itself? This question involves the protection of the 
individual against the arbitrary action of the executive; and on the 
answer to this question, much more than on the general form of govern- 
ment existing in a country, depends the degree of actual liberty which 
its citizens enjoy. In a century which has devoted so much attention 
to administrative subjects, the importance of this question has naturally 
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led to its frequent and extended discussion. It was treated by Gneist 
in his celebrated work on the Rechtsstaat. It was the subject of Dr. 
Sarwey's first work of importance and general interest. What these 
jurists did for Germany, M. Dareste did for France in his La jfustice 
Administrative. But M. Dareste's work has become somewhat anti- 
quated, on account of the many new questions that have come up for 
consideration since the establishment of the present French republic, 
so that no book could be more opportune than the treatise before us. 
Nor would it be easy to find an author better qualified for his task. 

M. Laferriere's method seems to me excellent. In the first portion 
of the work, he gives a rapid survey of the different systems of adminis- 
trative jurisdiction now in force in Europe and the United States. He 
then takes up the history of the French system, furnishing some very 
useful statistics relative to the number of affairs decided in the adminis- 
trative courts of France. After this he describes the organization of the 
French administrative courts ; and in the last book of this volume he 
discusses the limits of the administrative authority over against the 
judiciary. In the second volume, which has not yet appeared, it is his 
intention to treat of the limits of the administrative power, as distin- 
guished from what the French call the governmental side of the executive 
power, and, after having thus delimited the domain of administra- 
tive jurisdiction, to study that domain itself in detail — that is, to study 
the exact competence and jurisdiction of the various administrative 
courts that France possesses. 

To those who are not particularly interested in the details of French 
administrative law but who still wish to make a general study of admin- 
istration, the most valuable part of the book is the part devoted to 
"comparative legislation." M. Laferriere classes the countries which 
he studies in three groups. The first group includes those countries 
that resemble France more or less closely ; viz., those that have adopted 
the principle of the separation of powers, established regular adminis- 
trative courts, and devised a means for deciding conflicts between the 
administrative and the judicial powers. In this group he places, in 
addition to France : Spain, Portugal, the principal states of the German 
empire, Austro-Hungary, and certain of the Swiss cantons. He places 
in the second group those states in which there are not, it is true, sepa- 
rate administrative courts, but in which there is a complete separation 
of the administrative and judicial powers. In these states the ordinary 
courts decide all actions between individuals, no matter what may be 
the character of the controversy, but cannot interfere with the active 
administration nor annul any of its acts. The independence of the 
administration may be assured, if need be, by the establishment of some 
court for the decision of questions of competency. To this group of 
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states belong : Belgium, Norway and Sweden, Denmark, Greece, the 
majority of the Swiss cantons, some of the smaller German states, and 
also Italy — though in Italy there exist a few special administrative 
courts. M. Laferriere's third group consists of England and the United 
States. Here the administrative power is not completely separated from 
the judicial ; that is, judges may at the same time discharge adminis- 
trative functions ; and it is generally recognized that the courts may 
issue orders to administrative officers to act and may also restrain them 
from acting. 

In his treatment of foreign legislations, M. Laferriere shows a remark- 
able knowledge of the administrative institutions of the different coun- 
tries of the world, but it must be admitted that the descriptions that he 
gives differ very greatly in value. His treatment of the administrative 
courts of Germany, for example, and of the whole relation of the admin- 
istrative to the judicial power in that country, is admirable. It is quite 
accurate, and I know no better presentation of the subject within any- 
thing like the same space. But his knowledge of American law, it must 
be said, is extremely slight. His chapter on the Etats Unis d 'Amerique 
is not really a description of the control which the courts have in this 
country over the acts of administrative officers, but is simply a very short 
and a very misleading sketch of the American administrative system as 
a whole. Any one who has attempted to study American administrative 
law will doubtless read this chapter with a certain charity. It is almost 
impossible to obtain any information on the subject without going to the 
original sources ; and this, in the case of a general work like the present, 
would involve a disproportionate amount of work. But M. Laferriere's 
mistakes are so numerous as to make his brief description of American 
administration almost valueless. The only book which he seems to have 
consulted is de Tocqueville's famous Democracy in America. De 
Tocqueville's book was written so long ago that many of the statements 
made in it are not now true, and the work is of so general a character 
that it is very questionable if it was ever a safe guide for the student of 
American administration. M. Laferriere says, probably on de Tocque- 
ville's authority, that the county taxes in the United States are voted by 
the state legislatures. This was the case in the state of Massachusetts 
when de Tocqueville's book was written; but about 1830 this was 
changed, provision being made for a sort of county legislature in the 
shape of the county commissioners. But at present the statement is 
not true of Massachusetts nor, so far as I know, of any of our common- 
wealths. Again, M. Laferriere evidently misunderstands the position of 
the American justice of the peace. He confounds him with the English 
officer of the same name, and at the same time with the judges of our 
higher courts. Now, in the first place, the importance of the American 
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justice of the peace as an administrative officer is not nearly so great as 
M. Laferriere supposes ; and, in the second place, it is very seldom that 
the justice of the peace in this country exercises any control at all over 
the administration except through his petty civil and police jurisdiction. 
It is the higher courts and not the justices of the peace that have the 
power to review and modify or annul the acts of administrative officers. 
M. Laferriere's remarks, however, concerning the importance of the 
judicial power in this country are all quite true ; and the fact that the 
criminal control exercised by our courts, by means of their power to 
punish officers for misbehavior in office, replaces the hierarchical control 
which we find so completely worked out in foreign administrative systems, 
is one which our author, I believe, is the first to formulate. 

Whatever may be the faults of the first part of the work, they are 
amply atoned for by the portion on the law of France itself. The history 
of the administrative courts is admirably written, and is a striking illus- 
tration of the necessity of going to the past to understand the present. 
In the description of the organization of the different administrative 
courts, a point which demands special notice is the complete abandon- 
ment of the long-held view that the ministers have a jurisdiction in the 
same sense as the courts. It has long been taught that the ordinary 
or general administrative jurisdiction, where no special law provides 
another tribunal, belongs to some one of the ministers, from whom 
appeal may be taken to the Council of State. But M. Laferriere shows 
most conclusively that whatever power of decision the ministers have 
is simply an ordinary administrative power, and in no sense a judicial 
power like that which is possessed by the administrative courts. 

The last part of the work is devoted to the delimitation of the admin- 
istrative power over against the judicial power, and is thus an exposition 
of the great doctrine of the separation of powers about which so much 
has been written. The only thing that is new in M. Laferriere's discus- 
sion of this topic is his treatment of the question of the pecuniary 
responsibility of officers of the government when, by the violation of 
their official duties, they have injured a private individual. The student 
who examines the decisions collected and criticized by M. Laferriere 
will by no means subscribe to the view, recently taken by at least one 
eminent English writer, that French administrative officers cannot be 
sued for damages in the ordinary judicial courts. Case after case is 
cited where officers have been sued and the plaintiffs have gained their 
cases. 

Frank J. Goodnow. 



